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A Culture of  Compliance
President Theodore Roosevelt once said:  “in any 

moment of  decision, the best thing you can do is the right thing.”

SEC COMMISSIONER STATED: “All of  us should ask whether 
we are doing the right thing on behalf  of  investors? The concept 
of  ‘doing the right thing’ on behalf  of  investors should be the 
guiding principle of  all compliance personnel, and should be at the 
heart and soul of  any investment advisory firm.”



“An effective compliance program begins at the top. A firm’s senior leadership 
must be visible and vocal advocates for a strong culture of  compliance. It is 
critically important to foster an environment where everyone understands that 
the firm values honesty, integrity, and takes compliance issues seriously. 
Management must also provide the firm’s employees with the necessary tools 
and resources to fulfill their compliance functions, such as hiring the right 
people . . .”



SEC v. Capital Gains Research Bureau, Inc. 375 U.S. 180:  
The U.S. Supreme Court concluded that Section 206 of  the 
Advisers Act imposed a fiduciary duty on investment 
advisers. The Court further stated that “investment advisers 
could not completely perform their basic function -
furnishing to clients on a personal basis competent, unbiased, 
and continuous advice regarding the sound management of  
their investments – unless all conflicts of  interest between 
the investment counsel and the client were removed.”

Fiduciary Duties to Clients:



NEW!  SEC Staff  Proposed Rules: Federal Licensing?

https://www.sec.gov/rules/proposed/2018/ia-4889.pdf



https://www.sec.gov/news/press-release/2018-62

Breach of  Fiduciary Duty: Failure to Disclose.



https://www.sec.gov/enforce/announcement/scsd-initiative

Failure to Disclose 12b-1 Fees.



RIA Introducing 
Broker-Dealer

Executing
BrokerCustodian

Fiduciary Duty!



Fiduciary Duties to Clients:



Folger Nolan entered into agreements with advisory clients 
to send their trades through Folger Nolan’s broker-dealer. 
Folger Nolan charged these referred clients commission 
rates that averaged more than twice that of  advisory clients 
not referred from Folger Nolan’s broker-dealer (“non-
referred clients”), without disclosing to clients other 
custody and execution options were available. In 
addition, Folger Nolan did not disclose the firm’s potential 
conflict of  interest in receiving referrals from registered 
representatives, specifically that the investment adviser might 
be reluctant to recommend a lower cost broker-dealer to 
avoid jeopardizing the flow of  future referrals. 

Failure to Disclose Conflict of  Interest (Affiliated Firm)



Fiduciary Duties to Clients:

• Provide only suitable advice to its clients
• Have a reasonable, independent basis for its 

investment recommendations
• Disclose all Material Facts, particularly if  a 

conflict of  interest (or potential conflict of  
interest) is involved with any client.

• Obtain best execution for clients’ securities 
where the RIA directs brokerage transactions.



ADV Part 2A and 2B:
• Part 2A - Narrative “Brochure” in plain English which discloses the adviser’s 

business, investment strategies, fees, conflicts of  interest, and disciplinary 
information.

• Part 2B, Brochure Supplements - must be delivered “before or at the time” a 
supervised person begins to provide advisory services to the client. Brochure 
Supplements which contains information about each adviser that provides 
investment advice to clients.

• Brochure Rule: must deliver to clients a brochure to each client “before or at the 
time” you enter into an advisory agreement with the client.  See SEC Rule 204-
3(b).

Each year you must (i) deliver within 120 days of  the end of  your fiscal year to each client a 
free updated brochure, or (ii) deliver a summary of  material changes that includes an offer to 
provide the brochure at the client’s request.



Compliance Program
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Custody Requirements

Suitability Requirements

Restriction on Payment of Referral Fees

Wrap Fee Programs: Unregistered Investment Company?

Aggregation of Client Orders

Duty of Best Execution

Idle Cash Rule?

Principal Transactions and Agency Cross Transactions

Insider Trading Procedures

Advertising Restrictions

Performance Fees

Pre-paid fees

Anti-Fraud Provisions

Solicitation Rule

Sub-Advisers
Valuations?

Fiduciary Duty to Clients

Business Continuity Plan

Form 13F Securities

Soft Dollars

Third Party Research?

Gift Policy

Commodity Trading Adviser Registration?

Regulation S-P

CCO Mandatory

Disclosure of  Conflicts
Cyberspace Security Protection

Duty to Supervise

Quarterly Account Statements

Independent Advice Trade Errors

Trading Blotter



Adopt & Implement Written Policies and Procedures



Adopt & Implement Written Policies and Procedures

https://www.sec.gov/rules/final/ia-2204.htm#P66_13177

At a Minimim:



Adopt & Implement Written Policies and Procedures

https://www.sec.gov/rules/final/ia-2204.htm#P66_13177
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SEC Inspection Powers:

The SEC‘s power to inspect the records of an RIA was upheld in 
SEC v. Olsen, 354 F.2d 166 (2d Cir. 1965).

The SEC has taken the position that its examination authority„is
unconditional except for the requirment that the examination be
reasonable“.

Note of Interest: Switzerland has a local law that prohibits foreign
governments from unilaterally inspecting a Swiss entity. Article 271 of  the 
Swiss Penal Code.



Chief  Compliance Officer



Annual Compliance Review

• Rule 206(4)-7(b) requires each registered
investment adviser to review its policies and
procedures no less frequently than annually to
determine their adequacy and the effectiveness
of their implementation.

• Rule 206(4)-7 does not require that the CCO
conduct the annual review (e.g., can be an
outside consultant working along side the CCO).

• Address all Matters discovered during the
Annual Review.



Trading Blotter Controls (PM and PAD activities).

SEC Examination Letter Requesting: A trade blotter (i.e., purchase and
sales journal) that lists transactions (including cancellations, re-bills and
reallocations) in securities and other financial instruments (including
privately offered funds) during the Examination Period for: current and
former clients, proprietary or trading accounts, and access persons. The
preferred format for this information is in Excel in the form described in
Exhibit 1.



Custody Rule
• A registered adviser with custody of  client funds or securities (“client assets”) is 

required by rule 206(4)-2 to take a number of  steps designed to safeguard those client 
assets

• Custody is Defined under the Rule as: “holding, directly or indirectly, client funds or 
securities, or having any authority to obtain possession of  them.”

• Surprise Examination; Internal Control Report; Quarterly Account Statements; and 
Qualified Custodians.



Duty to Supervise
Investment Advisers have a continuous duty to supervise all persons (e.g.,
employees and solicitors) acting on behalf of the adviser. Including Branch
Offices or Other Remote Locations. See SEC Top Priorities.

In the Matter SHEARSON LEHMAN BROTHERS, INC.; STEIN ROE & 
FARNHAM 

The SEC found the following:

“Section 203(e)(5) of  the Advisers Act provides for the Commission to bring an action 
where an adviser has failed reasonably to supervise, with a view to preventing violations of  
the federal securities laws and the rules and regulations thereunder, another person who 
commits such a violation, if  the person is subject to his supervision.” 

http://www.brightlinesolutions.com/files/Plaze/Release%20IA-1038%20Shearson.pdf



Advertising Rule
Rule 206(4)-1 prohibits any investment adviser registered with the SEC from using
any advertisement that “contains any untrue statement of material fact or is otherwise
misleading.”

Advertising is generally broadly defined as any communication to more than one
person offering or promoting investment advisory services.

Restrictions apply:

• Testimonials (exceptions , e.g., for rankings, social media, etc.
• Past Specific Recommendations (exceptions, e.g., for responding to unsolicited request from client).
• False or Misleading Statements (e.g., regarding performance or AUM figures).
• Performance Advertising (net of fees, comparisons to indexes and benchmarks permitted subject to

specific disclosure requirements). All performance figures must be substantiated by the adviser – proof of
figures and testing.

• Performance disclosed from employment at a PREVIOUS ADVISER?
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Code of  Ethics
• Rule 204A-1 requires requires each investment adviser to adopt

and enforce a Code of Ethics.
• Applies to all Supervised Persons.
• Establishes Minimum Requirements of Professional/Fiduciary Conduct.
• Insider Trading Policies and Compliance with all Federal Securities Laws.
• Personal Securities Trading Activities, Initial and Annual Holdings

Reports (PAD includes the security accounts of “immediate family
members”).

• Gifts, Entertainment, Political Contributions.
• Annual Acknowledgement of Receipt of the Code of Ethics from all

Supervised Persons and receipt and compliance with the Compliance
Manual.

https://www.sec.gov/rules/final/ia-2256.pdf



32

Cybersecurity, BCP and Privacy Protections

https://www.sec.gov/news/press-release/2018-12
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Cybersecurity, BCP and Privacy Protections

https://www.sec.gov/news/press-release/2018-12

• Regulation S-P (Privacy Protections of all Client Information and Data). All
investment advisers registered with the SEC must adopt written policies and
procedures for how they protect client data (e.g., laptops, exiting employees
obtaining clients lists and third party vendors having access to client data).

• Regulation S-ID (Identity Theft Red Flags). Written procedures in place for
protecting against, detecting, and responding to red flags. Policy must be tested
and employees trained. See SEC Guidance at:
https://www.sec.gov/info/smallbus/secg/identity-theft-red-flag-secg.htm

• Business Continuity Plans. See “Lessons Learned” from Sep. 11th @
https://www.sec.gov/divisions/marketreg/lessonslearned.htm See also, SEC staff guidance at:
https://www.sec.gov/investment/im-guidance-2016-04.pdf.

• Cybersecurity: Written Plan/Policy in place for Protecting, Detecting and Responding to
Cyber attacks. Employee Training on the Plan.



U.S. TAX OBLIGATION?
Trade or Business in the United States?

Many non-U.S. RIAs providing advisory services to U.S. residents often fail to
consider whether their business activities in the U.S. trigger tax filing and
payment obligations to the Internal Revenue Service.

Does your firm receive income which is “effectively connected” to a U.S.
trade or business or, if a double tax treaty applies, has business profits that are
attributable to a “permanent establishment” in the U.S.?

Seek the advice of a U.S. tax lawyer.



Dustin W. Milne
Managing Partner
Europaallee 41, Zurich 8021
dustin.milne@milnelegal.com
milnelegal.com
+41 79 959 34 64 

This Presentation has been prepared by Milne Legal GmbH (“ML”) for general
informational purposes only. It does not constitute legal advice, and is presented without
any representation or warranty as to its accuracy, completeness or timeliness. Transmission
or receipt of this information does not create an attorney-client relationship with ML. The
contents of this presentation may constitute attorney advertising under the regulations of
various jurisdictions including the State of New York.


